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ANNCR: 

THE U.S. SUPREME COURT HAS RULED THAT A WHITE APPLICANT WAS 
ILLEGALLY EXCLUDED FROM A CALIFORNIA MEDICAL SCHOOL BECAUSE THE 
SCHOOL RESERVED SOME OF ITS PLACES FOR ACADEMICALLY LESS 
QUALIFIED APPLICANTS FROM RACIAL MINORITIES, BUT THE COURT ALSO 
RULED THAT, WITH APPROPRIATE SAFEGUARDS, PUBLIC SCHOOLS AND 
GOVERNMENT AGENCIES MAY USE RACE AS ONE OF SEVERAL FACTORS IN 
CHOOSING AMONG COMPETING APPLICANTS. CHRIS KERN REPORTS. 

VOICE: 

EVER SINCE THE SUPREME COURT AGREED TO HEAR AN APPEAL IN THE 
CASE INVOLVING WOULD-EE CALIFORNIA MEDICAL STUDENT ALLAN BAKKE, 
THE BAKKE CASE HAS BEEN CONSIDERED A CRITICAL TEST OF THE U.S, 
CONSTITUTION'S MANDATE TO REMEDY PAST RACIAL DISCRIMINATION, 

BUT AS IT TURNS OUT, THE COURT'S DECISION IS LESS THAN THE 
CLEAR CHOICE BETWEEN ALTERNATIVES THAT BOTH SIDES IN THIS 
EMOTIONAL DISPUTE HAVE BEEN URGING. THE COURT HAS RULED THAT IT 
IS IMPROPER FOR GOVERNMENT AGENCIES TO EXCLUDE WHITES FROM 
CERTAIN OPPORTUNITIES IN ORDER TO PROVIDE GUARANTEED OPPORTUNITIES 
FOR BLACKS AND OTHER DISADVANTAGED RACIAL GROUPS. BUT IT HAS 
ALSO RULED THAT RACE CAN SE ONE OF SEVERAL FACTORS TO BE 
CONSIDERED WHEN PUBLIC SCHOOLS CHOOSE AMONG APPLICANTS AND WHEN 
GOVERNMENT AGENCIES DECIDE WHO TO HIRE. 

THE SOMEWHAT CONTRADICTORY DECISION IS THE RESULT OF THE 
RATHER COMPLICATED VOTING AMONG THE SUPREME COURT JUSTICES, 
ASSOCIATE JUSTICE LEWIS POWELL AND FOUR OF HIS COLLEAGUES AGREED 
THAT ALLAN BAKKE WAS ILLEGALLY KEPT OUT OF MEDICAL SCHOOL BY A 


PROGRAM AT THE UNIVERSITY OF CALIFORNIA'S DAVIS CAMPUS THAT 
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RESERVED 16 OF THE 100 PLACES FOR ENTERING STUDENTS FOR MEMBERS 
OF MINORITY GROUPS, BUT JUSTICE POWELL AND HIS FOUR REMAINING 
COLLEAGUES CONCLUDED THAT RACE CAN 8E CONSIDERED AS A FACTOR WHEN 
PUBLIC SCHOOLS AND OTHER GOVERNMENT AGENCIES ATTEMPT TO REMEDY 
THE EFFECTS OF PAST RACIAL DISCRIMINATION IN AMERICAN SOCIETY. 
NONE OF THE SIX OPINIONS FILED IN THE CASE COMMANDED AN OVERALL 
MAJORITY OF THE COURT, 

COPT) IT'S NOT CLEAR WHAT THE IMPACT OF THE BAKKE CASE IS 
GOING TO BE ON OTHER FORMS OF "AFFIRMATIVE ACTION" PROGRAMS 
THAT ARE DESIGNED TO GIVE INDIVIDUAL BLACK AMERICANS SPECIAL 
OPPORTUNITIES TO MAKE UP FOR THE DISCRIMINATION THEY HAVE 
SUFFERED AS A CLASS. FEDERAL AND STATE GOVERNMENT AGENCIES HAVE 
BEEN STUDYING THE BRIEFS FILED IN THE BAKKE CASE FOR OVER A 
YEAR NOW, TRYING TO FIGURE OUT EXACTLY HOW THE CASE WAS LIKELY 
TO AFFECT THEIR CURRENT POLICIES, NOW IT'S LIKELY THAT THEY WILL 
TAKE SEVERAL WEEKS TO EXAMINE THE SUPREME COURT OPINIONS BEFORE 
COMING TO ANY FINAL DECISIONS. CEND OPT) 

THE FOUR JUSTICES WHO JOINED WITH JUSTICE POWELL IN RULING 
THAT BAKKE WAS UNFAIRLY DENIED ADMISSION -- STEVENS, STEWART, 
REHNQUIST AND CHIEF JUSTICE WARREN BURGER -- THOUGHT THE CASE 
COULD HAVE BEEN DECIDED ON STATUTORY AND NOT CONSTITUTIONAL 
GROUNDS. THEY BELIEVE A CIVIL RIGHTS LAW PASSED IN 1964 
PROHIBITS A SCHOOL FROM SKIPPING OVER BETTER QUALIFIED APPLICANTS 
IN ORDER TO MAKE ROOM FOR RACIAL MINORITIES, THEY CONSIDER 
THE BAKKE CASE A RELATIVELY NARROW DECISION THAT COULD BE 
CHANGED BY CONGRESS. 

THE OTHER FOUR JUSTICES -= BRENNAN, WHITE, MARSHALL AND 
BLACKMUN <= AGREED WITH JUSTICE POWELL THAT THE CONSTITUTION 
PERMITS THE USE OF RACE AS ONE FACTOR IN DECIDING WHO SHOULD 
GET GOVERNMENT BENEFITS. 8UT THEY DON'T SAY THE CONSTITUTION 
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NECESSARILY REQUIRES SUCH A POLICY, WHICH ALSO COULD LEAVE 
THE ULTIMATE DECISIONS IN THE HANDS OF GOVERNMENT ADMINISTRATORS 
AND LEGISLATORS -- BOTH IN THE FEDERAL GOVERNMENT AND IN THE 
INDIVIDUAL STATES. 

COPT) OF ALL THE SUPREME COURT OPINIONS FILED IN THIS CASE, 
THE ONLY ONE THAT WAS COMPLETELY UNEQUIVOCAL WAS THE ONE FILED 
BY ASSOCIATE JUSTICE THURGOOD MARSHALL -- THE ONLY BLACK MEMBER 
OF THE SUPREME COURT, JUSTICE MARSHALL SAID THE COURT SHOULD 
HAVE UPHELD THE QUOTA SYSTEM USED BY THE MEDICAL SCHOOL IN 
CALIFORNIA TO COMPENSATE FOR THE SUPPORT THE LAW GAVE RACIAL 
DISCRIMINATION THROUGH MOST OF THIS COUNTRY'S HISTORY. "DURING 
MOST OF THE PAST 200 YEARS," HE ARGUED, "THE CONSTITUTION AS 
INTERPRETED BY THIS COURT DID NOT PROHIBIT THE MOST INGENIOUS 
AND PERVASIVE FORMS OF DISCRIMINATION AGAINST THE NEGRO." WHEN 
A GOVERNMENT AGENCY TRIES TO MAKE UP FOR THE "LEGACY OF 
OISCRIMINATION," JUSTECE MARSHALL WROTE, "I CANNOT BELIEVE THAT 
THIS SAME CONSTITUTION STANDS AS A BARRIER." CEND OPT) 
GH/RCS 


